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CIRCUIT COURT OF THE UNITED. STATES 


District of Connecticut 


Sessions, 1902 


In Equity 


Victor Talking Machine Company, United States Gram= 


phone Company and Berliner Gramophone Company, 
Complainants i 


vs. 
: American Graphophone Company, a aed 
Defendant. 


States for the District of Connecticut:- 


es 


The Victor Talking Machine Gobneny’ a corporation duly 
organized and existing under the laws of the State of, New 
Jersey, and having its principal office in the City of Cam- 
den, State of New Jersey, the United States Gramophone Com- 
pany, a corporation duly organized and existing under and - 


by virtue of the laws of the State of West Virginia, having 


its principal office in the CU EFT ey State of West 


Virginia, and the Berliner Gramophone Company, a corpora- 


To the Honorable Judges of the Circuit Court of the United 


tion duly organized and existing under the laws of the State _. 


of Virginia, having its principal office in the City of Roan - “| 


oke, State of Virginia, bring this their Bill of Complaint, 


ye 


against the American Graphophone Company, a corporation or- 
ganized and existing under the laws of the State of West 

Virginia, and having an office, factory and a regular ASY Pn 
tablished place of business at Bridgeport, State of Connec- — 


ticut, within the District of Connecticut. 


And thereupon your orators complain and say: 

1. That Emile Berliner,of the City oF Nadhiaeton, Dis- 
trict of Columbia, was the original, first and sole invent- 
or of certain new and useful improvements in gramophones, 
being improvements relative to recording and reproducing 
speech,and other sounds, which improvements were not known 
or used by others in this country before his invention 
thereof, and were not patented or described in any printed 
publication in this or any foreign country before his inven- 
tion thereof, and were not in public use or on sale in the 
United States for more than two years prior to his applica- 


tion for a patent therefor, and which had not been abandoned 


2. Your orators further showunto your Honors, that the 
said Emile Berliner, being as aforesaid, the first inventor 
and discoverer of the said new and useful improvement in 
gramophones or improvements relative to recording and repro- 
ducing speech and other sounds did,'on the thirtieth day of 
March,1892, duly make application to the Honorable Commis- 
sioner of Patents at Washington, D.C. for Letters Patent of 
the United States for the said invention, and on the said 
date filed his sald application with ths said Honoravie ou 


missioner. of Patents in due and proper form, and thereaf 


His ee: 


ter 


duly filed and fully prosecuted said application. f 
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5. Your orators further show that the Eee Emile Ber-* 
liner,being then the sole and exclusive owner of the said 
invention, and of all Letters Patent of the United States to 
be issued therefor, did during the pendency of the said ap- 
plication, by instrument in writing duly executed the twenty 
ninth day of January,1895, and recorded at the Patent Office 
at Washington, D.C., in Liber C 51, pg.185,etc.,of Transfers 
of Patents, assign,sell,transfer and set over unto your ora- 
tor, the United States Gramophone Company, the exclusive and 
entire right,title and interest in and to the said inven- 
tion, and in and to all letters patent to be issued there- 
for, and all rights of the said Berliner therein and there- 
under whatsoever,as by reference to the said instrument, or 
a duly authenticated copy thereof, in court to be produced, 


will more fully and at large appear. 


4. Your orators further show, that upon the said appli 
cation of the said Emile Berliner, Letters Patent of the 
United States were issued, in the name of the said Emile 
Berliner, to aoe orator, the united States Gramophone Com- 
pany, as assignee of the entire right,title and interest 
thetein as aforesaid, in due form of law, in the name of the 
United States of America, under the seal of the Patent Of- 
fice of the United States, signed by the Secretary of the 
Interior, and countersigned by the Commissioner of Patents - 


of the United States,and duly delivered,bearing date the 


nineteenth day of February,1895, and numbered 534,543,where- 


by there was granted and secured to your orator, the United | 


States Gramophone Company, its successors and assigns, fore 


the term of seventeen years from the date of said Letters 


Patent, and within the United States and its Territories, the 
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be 


‘by agreement dated the second day of September, A.D. ,1895, 


Emile Berliner unto the said William C.Jones. 


full and exclusive right and liberty of maxing, constructing 


using and vending the said invention and improvements,as set 


forth in the said Letters Patent, a duly certified copy of 


which is ready here in Court to be produced,and by virtue 


whereof, and of the said assignment, your said orator, the 
United States Gramophone dongsed booms the sole owner of 
all rights and privileges, granted and secured, by the said 
letters patent, and of all rights of the said Emile Berliner 


in the premises. 


5. Your orators further show unto your honors, that 


and recorded in the United States Patent Office in Liber § 
52, pages 207,etc., your orator, the United States Gramo- 
phone Company, as licensor, made and entered into an agree- 
ment with William C.Jones, of the City of New York, State of 
New York, as licensee, subject to the conditions therein 
contained, by which said Jones acquired as licensee,the sole 
and exclusive right to manufacture,sell, lease and deal in, 
in the United States,the said invention hereinbefore refer- 


red to, patented by Letters Patent, No.534,543, dated Feb- 


ruary 19, 1895, together with other inventions and letters 


patent issued to the said Emile Berliner, assignor to said 
United States Gramophone Company, relating to sound record- 
ing and reproducing with the right to assign the same to 

others. That by agreement also dated the second day of 

September,A.D.1895, between the said Emile Berliner and the- 
said william C.Jones, and recorded in the Patent Office of 
the United States in Liber S 52, pages 314,etc., the said 


agreement above noted,was inter alia,confirmed by the 


oe ARS ea 


That by agreenent dated the fourth day of October,A.D. 
1895, between the said United States CeEempnene Company and 
the said William C.Jones, recorded in the pat Patent Office 


at Washington, D.C., in liber 8 52, Dae Dil etc... the said 
agreement of September 2,1895, between the same parties was 


modified,in matters relative to the payment of royalty. 


6. And your orators further show unto your honors that 
by declaration of trust dated the fifteenth day of October, 
A.D/1895, recorded in the patent Office at Washington,D.C. 
in Liber S$ 52,pgs.219,etce., and by agreement dated the 

dirst day of November,A.D.,1895, recorded in the said Patent 
Office at Washington,D.C ., in Liber P 52,pgs.326,etc.,the 
said William C.Jones transferred and assigned to your ora- 
tor,the Berliner Gramophone Company, its successors and as- 
signs, his entire right,title and interest as sole and ex- 
clusive licensee in and to the said Letters Patent,No. 
534,543,and in and to the said invention therein described 
and claimed, and in and to the aforesaid agreemtns and as- 
signments,and in and to all inventions, letters patent and 


rights therein and thereunder. 


7. And your orators further show,that by agreement 
dated the twenty-eighth day of September,1901, Recorded in 
the Patent Office at Washington,D.C. April 16,1902, in Liber 
Z,64, pg.323 of the Transfers of Patents the sae Berliner 
Gramophone Company,being then the sole owner of the said ex- 
clusive license in the said invention,and inventions,did 
grant and convey,assign and set over unto Eldridge R.John- 
son, of the City of Philadelphia, State of Pennsylvania, the 


on Swe 


said exclusive license,and all its rights therein and there- 
under, to manufacture,sell, use and deal in said invention , 
and inventions, with the right to the said Johnson to assign 


the same unto your orator the Victor Talking Machine Company 


- 8. Your orators further show unto your Honors,that by 
agreement dated the fifth day of October,1901,Recorded in 
the Patent Office at Washington,D.°®.,April 16,1902, in Liber 


Z,64,pg-325 of the Transfers of Patents, the said Eldridge R. 


Johnson,being then the sole owner of the said exclusive li- 


cense in the seid invention,and inventions, did grant and 
convey,assign and set over unto your orator, the Victor 


Talking Machine Company, a corporation organized and exist- 


-ing under the laws of the State of New Jersey, the said ex- 


“ Glusive license and all his right’ therein and thereunder to 


manufacture, sell,use and deal in the said invention and in- 


ventions. 


9. And your orators further show unto your honors,that 
by virtue of the premises your orator, the United States 
Gramophone Company,is now, and has beeen at all times since 
the date of the said assignnent to it, the sole and exclu- 
sive owner of the said Letters Patent No.534,543,and that 
your orator, the Victor Talking Machine Company, is now and 
has been at all times since the date of the said agreement 
with it, and the said transfers and assignments of the said 
rights to it, the sole and exclusive licensee as aforesaid 
under the said Letters Patent No.534,543 for the manufacture 
and sale of said invention patented in said Letters Patent, 
throughout the United States. Your orators show unto your 


honors, that they are now, and were at the time of the com- 
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any time. 


mission: of the acts hereinafter complained of, the sole and 
exclusive owners of the legal and equitable title in and to 
the said Letters Patent No.534,543,and in and to’ the improve 
ments therein contained,and of all rights of action thereto 
oT teiaing?’ as will are Paiiy eva at large appear by refer- 


ence to the said agreements,assignments and proofs in court 


to -be produced. 
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10.And your orator further shows unto your Honors that 
they have expended large sums of money in practicing said 
invention and improvements patented in the said Letters Pat- 
ent No.534,543,and in introducing the same into public use, 
and the same are of great commercial value and practical u-- 
tility; that a great public interest has been manifested 
therein, and a large demand created for apparatus construct- 
ed in accordance with, or embodying the same, which demand 
your orators are ready and able to supply; that the public 
generally in all parts of the United States have recognized 
and acquiesced in the facts that the said Emile Berliner was 
the first and original inventor of the said invention, and 
that the patent No.534,543, is good and valid; that the pub- 
lic have also acknowledged the claims of your orators to the 
exclusive right of the said invention under said patent; and 
that,but for the infringements and wrongs hereinafter com- 
plained of and a few recent infringements encouraged by the 
unlawful acts of this defendant,your orators would be now 
in peaceful possession and enjoyment of the said letters pat- 
ent and invention, and of the income derivable therefrom; and 
that your orators and the said Berliner have never acquiesc- 


ed in any infringement of their rights in the premises ate Aes 


| ll. Yet,as your orators are informed and believe wen 
further show unto your honors, that the said American Graph- 
ophone Company, the said defendant herein named, well know- 
ing all the facts herein set forth, but contriving to injure 


your orators ‘and @ancirs them, and each of them, of the bene- 


fits and advantages which might, and otherwise would accrue 
to them and each of them, from said patented devices ,methods 
and things, has, made, sold and used and is now making and 
selling and using apparatus and things relative to sound 
recording or reproducing, having and containing the devices - 
and things patented in said Letters Patent No.534,543,partic— 
ularly in claims numbered 5,32,35,and employing methods cov- 
ered by the said letters patent, or in all substantial re-- 
spe cts the same; the exclusive right to make,use and vend 


which to others to use is legally vested in your orators. 


12. And your orators further show unto your Honors,that 
notwithstanding the fact that the said defendant has been 
duly notified by ie orators of your orators' right in the 
premises,and of the fact that the nate defendant was infring- 
ing the said letters patent of your orators,and that the 
said defendant should desist from such infringements, the 
said defendant has continued, and is $till continuing, to 
the great and irreparable damage and injury of your orators, 
the manufacture, sale and use of the said infringing devices 


‘and things. 


13. And your orators further show, that they have given 
notice to the public that the said invention is patented, 
and have affixed,or caused to be affixed, to al} apparatus 


and d-vices manufactured and sold under the authority of 


your orators the word "Patented",together with the day and: 
year of the grant of the said patent, of which notice the 


said defendant has had full knowledge. ae 
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14. And so it is, may it please your Honors, that the 
said defendant as your orators are informed and believe, 


without the license of your orators or any of them, and 


i 
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without any license whatsoever, against the will of your 


orators, and in violation of their rights,has made and sold; 


= 


and intends to continue to make and sell,within the District a 
of Connecticut,and elsewhere within the United States, said \ 


patented devices,and things, each having and containing the 


said patented features, substantially the same in all mater- 


ial respects in construction, operation and effect as in 


your orator's said Veuaerk patent mentioned,and employing 
methods covered by said letters patent; and that the said de- 
fendant is largely advertising said infringements, to the 
great damage and injury of your orators,and that the said 
defendant refuses to pay unto your orators any of the prof- 
its which the said defendant has made by such unlawful man- x 
ufacture and sale, or to desist from the further infringe- : 
ment of the said letters patent,though requested -so to do; 

all of which acts and doings are in violation of the exclus- 

ive rights and privileges,so as aforesaid, vested in your 

orators under and by virtue of the said letters patent; are “| 
contrary to equity and good conscience; tend to the manifest 
injury of your orators in the premises,and will,if said de- 
fendant is allowed to continue said infringements, irrepar- 
ably damage and injure your orators,and each of them, devre 
ciate or destroy the value of the exclusive franchises to 
which your orators are entitled under the patent aforesaid, 
and will deprive your orators of the benefits and advantages . i 


for the loss of which there exists no adequate legal remedy. 


And your orators,therefore, pray as follows:- 


Te aS case! ek 


1. That the said defendant be required by decree of 
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this honorable court to account for and pay over to your ora- 
tors such gains and profits as have acfrued or arisen,or 

been earned or received by the said defendant and all such 
gains and profits as would have accrued to your orators but 
for the unlawful doings of said defendant,and all damages 


your orators have sustained thereby. 


II. That the said defendant, and each of them, may be 
compelled,by the order of this honorable Court to deliver up 
to the judicial custody for destruction, in manner to be 
provided for in said order, all infringing apparatus and 
sound records, in the possession of, or under the control of 


said defendant. 


III. That the said defendant,its associates,attorneys, 
servants,clerks,agents and workmen , may be perpetually en- 
joined and restrained, by a writ of injunction issuing out 
of and under the seal of this honorable Court, from direct- 
ly,or indirectly,making or causing to be made, using or 
causing to be used, selling or causing to be sold, any ma- 
chine or apparatus or sound record, embodying or construct- 
ed or operated in accordance with the invention or improve- 


ments set forth in the Letters Patent aforesaid. 


IV. That your Honors will grant unto your orators a 
preliminary injunction, issuing out of and under the seal of 
this honorable Court,enjoining and restraining the said de- 
fendant,its associates, servants,clerks,agents and workmen, 
to the same purport, tenor and effect as hereinbefore prayed 


for with regard to said perpetual injunction; and 


V. That this defendant be decreed to pay the costs of « 


this suit; and 
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VI. That your orators may have such other and further 
relief as the equity of the case may require. 

To the end,therefore, that the defendant may, if it 
can,show why your orators should not have the relief prayed, 
and may full, true and direct answer make, but not under 
oath (answer under oath being expressly waived) according to 
the best and utmost of their knowledge, information, remen- 
prance and belief, to the several matters hereinbefore aver- 
red and set forth, as fully and particularly as if the seme 
were repeated paragraph by paragraph and said defendant 
thereto severally and specifically interrogated, may it 
please your honors to grant your orators a writ of subpoena 
ad respondendum issuing out of and under the seal of this 
honorable Court, directed to said aerondank: the American 
Graphophone Company,commanding it to appear and make answer 
to this Bill of Complaint,and to perform and abide by such 


order and decree herein as to this Court may seem just. 


And your orators will ever pray. 
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State of Pennsylvenia, 
City and county of Philadelphia. oe 

Eldridge R.Johnson, being duly sworn, deposes and 
says that he is president of the Victor Talking Machine 
Company, one of the complainants named in the foregoing 
bill; that he has’ read the same, and knows the contents 
thereof,and that the same is true of his own knowledge, save 


of the matters therein stated to be alleged upon informa- 


tion and belief, and that as to those matters he believes: 


A to be true. ; 
: Clute: th 


Sworn and subscribed to before me this 2’”Jd 


GEE ty 11902. 
eA 


ee 


day of 


District of Columbia ) ss: 


: = tg : . Tae : 
Qusr both seing duly sworn, deposes and says 


that he is president of the United States Gramophone Com- 


pany, one of the complainants named in the foregoing bill; 
that he has read the same,and knows the contents ineveot, 

and that the same is true of his own knowledge,save of the 
matters therein stated to be alleged upon information and 


pelief,and that as to those matters he believes it to be 
true Jophhecrtberk 


Sworn and subscribed to before me this-3% ~ day of 


May AW. 902, 
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State of Pennsylvania, 


) 
)ss: 
County of Philadelphia. ) 

Thomas S.Parvin, being duly sworn, deposes and says 
that he is president of the Beriiner Gramophone Company, one 
of the complainants named in the foregoing bill; that he 
has read the same,and knows the contents thereof end that 
the same is true of his own knowledge, save of the matters 
therein stated to be alleged upon information and belief,and 


that as to these matters he }elieves it to bs true; 
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Sworn and subscribed to before me this tP™ aay of 


Wie ,1902. 
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U. s. circuit court, 
Dist, of conn, 


VICTOR TALKING MACHINE c0. 
et al, 
Ve. 


AMERICAN GRAPHOPHONE cO. 


In Equity 
—QymBerliner Patent £ 534,543, 


DEMURRER 


ELISHA K, .cAMP, : 
Solicitor for Defendant, - sae 
277 Broadway, 
New York city. 


CTRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF CONNECTICUT, 


Victor Talking Machine Co., 
United States Gramophone Co., 
and Berliner Gramophone Co, 


vs, In Equity. 


: On Berliner patent 
American Graphophone Co, No, 534,543, 
DEMURRER, 


The éemrrer of the AMERICAN GRAPHOPHONE C0., def- 
endant, to the Bill of Complaint of VICTOR TALKING MACHINE 
cO., UNITED STATES GRAMOPHONE c0., and BERLINER GRAMOPHONE 
0. complainants, poe 

Enis Defendant, by protestation, not-confessing or 
acknowledging all or any of the various matters and things 
and charges in the said complainants! Bill of Complainant 
to be true in such manner and form as the same are therein 
set forth and alleged, as to the entire Bili doth demir aa 


thereto; and for cause for demrrer ‘shore ny —— 


That it appears upon the face of the said Bill that 


the aforesaid BERLINER GRAMOPHONE GOMPANY, named in the 


Bill as a party complainant, has parted with its entire in 

terest in the subject-matter; and therefore is not a prope 

party to this suit. i 
Wherefore, and for divers other good causes of demir. | 


rer appearing in the said Bill of Complainant (which this 


Ee eS CT A mo Se 
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Defendant reserves the right to interpose and specify ore 
tenus), this Defendant gance to the whole of said Bill; 
and humble craves the judgement af-this Honorable court 
whether it should be required to make any other or further 


answer to the Bill; and prays to be hence dismissed with 


ay its reasonable eosts and charges in this behalf most — i 


wrongfully, sustained, - . | os p,- f Va: 


| 
| 
Elisha K. Camp, a : 
\| 
| 


Solicitor for Defendants 


277 Broadway, 
New York Be 
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CERTIFICATE, 


I hereby certify that in my opinion the foregoing 
Demurrer is well faunded in point of law and proper to be 
filed in the above-entitled case, 

€ 
C. A. L.’ Massie, 
Of counsel for Defendant, 


bac ldlccaratinpeetcaae ye th a ball norms 


Affidavit, 


STATE OF NEW YORK, 
County of New York, SS; 
] 
| 


a D brstou being first duly sworn, de- 


President of AMERICAN 


poses and says: I am 
GRAPHOPHONE COMPANY, named as defendant herein; I have read 


the foregoing demurrer by the defendant corporation to 


the Bill of Complainant of VICTOR TALKING MACHINE CO., UN- | 
ITED STATES GRAMOPHONE CO., and BERLINER GRAMOPHONE CO,., 


and the same is not interposed for the purpose of delay. 


this 2.4" day of » 1902, 


MOTARY PUBLIC, Mo. 107, 
NEW YORK county, 


Subscriped “ot fas before me, 
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Nos. 1088, 1089 & 1090. 


U. S. Circuit Court, 


District of Conn. 


‘ Victor Talking Machine Co. 
et al. ‘ - 


vs. 


American Graphophone Co. 


~*~ am O pri n io n. 


i Platt, D. 7. 


Filed October 24th, 1902. 
E. FE. Marvin, . 


‘Clerk. 
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Nistrict of Connecticut. 
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s These suits are for dntring ement of divers Letters Patent; 
4 one “pased on No. 564, rts one on No. 534 pees, and one on No. 
a 548, 625. “A demurrer ‘te filed ‘in each case. Bach pill dis- 
‘= i et Ra pet iy es eye? Jf hae + . 
4 closes: the same alleged defect. The denurrers are exactly 
alike, ‘ond are directed at that altered defect. “ALL the ‘pultes 
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can be ebtied. in one Siasaen bon and “411 pushes hae. treatrent, 


Mee “the important. facts ere ee om sbaak ion a enn | 
a tae: “Emile ‘Berliner was the intel inventor of the patents in 
| suit. “Barly their etary A the “ohain o: ot title ‘wera and be- 
¢ ame te sted : in te Unkton ete ben: Gramephené Go. Some time in 
1895, Ane United Ststas” Gramophone | Co., owning ¢ the ‘entire amie 
: granted an exolusive 1 Lieense to William C. Jones waich was sub- 
sequently « confirmed and modivied by the partion. This ex- 


elusive ‘license. was, ‘in Ootaver, 1295, transterrsd to the 


Berliner Gramophone Co. “In September, 1901, the Berliner 


“4 


Gramophone Go:, still owning the exc lusive license, granted to 


sna ‘R - Johnson "the said exclusive license and all its rights 
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therein and thereunder to manufacture, sell, use, 2d d3ai an 
said invention and inventions", with right to assign the same to 
_the Victor Talking Machine Co. In October, 1901, Johnson 
assigned to the Victor Talking Machine Co. said exclusive license. 


These facts appear to be reviewed, condensed, digested,and 


explained by the later averments in each bill, which, as they” 


ure all alike, are quoted from the one in hand. 


: "And your orators further show unto your honors, that by 
4) oy “wirtue of the premises your orator, the United States Gramo- 
43 phone Company, is new, and has been at all times since the 
4° pietdate. of the said assignment to it, the sole and exclusive 
owner of the said Letters Putent, No. 534,543, and that your 
;. iis. orator, the Victor Talking Machine Company, is now and has 
a: been at all times since the date of the said agreement with 
4 *.si. it, and the said transfers and assignments of the said rights 
to it, the sole and exclusive licensee as aforesaid under the 
~oypaid Letters Patent No. 534,545 for the manufacture and sale 
of said invention patented in said Letters Patent, throughout 
“ey the United States. Your orators show unto your honors,that 
they are now, and were at the time of the commission of the 
“ix acts hereinafter complained of, the sole and exclusive owners 
of the legal and equitable title in and to the said Letters 
‘S *"Patent No. 534,543, and in and to the improvements therein 
contained, and of all rights of action trreto pertaining, as 
°¥ ““will more fully and at large appear by reference to the said 
rege pate assignments and there in court to be produced." 


wee 


. Under these circumstances “the Berliner Gramophone Co.would 
rere heres 7 


appear to have divested itself of any interest in the’ Cesc 


: pale re & v. % wis . SE a! . 5 i ° rings re 7 2 
matter. 
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Counse1 for complainants ‘contends, however, that if- after 


“full hearing at should be found that the patents had ‘been in- 


ti a3 


fringed, and a decree should be entered sending the matter to a 


ale 


master for an | accounting, the rights of the Berliner Gramophone 


- Go. for past damages and profits would be incidentally included 


“in the general subject matter, and that it is the province of a 


E 43 were 
3 court of equity to extend its charitable arm over all parties whe 


Pe ye... a] 


can ‘ seen to have a possible interest. ~““* "3 


4 ; = i Counsel ‘for “defendant, per contra, contends that if such a 


right exists, whieh he werennouely denies, remedy is in a court 
i herh ante citing F Root va. Railway Co. 4105 U. S. 189. In that case 
ms ‘ee patent had angered and redress was sought ‘in? equity for past 
infringements. This was denied, it is true; but the reasoning 
of the court on page 216 and passim, does not bear out the con- 


tentian af the siedickst gee such a case as the one at bar. 
: a 


itisestiemiediiesmee ee 
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Gramophone Co. did divest itself of all its rights, so far as 
they could be reached by these suits, including even a right so 
remote and eoutieniat as that of claiming damages for past in- 
fringene nts. 

Ths case, however, does not necessarily turn on that point. 

A misjoinder cannot be distinguished from a nonjoinder in princi- 
ple or effect. Hither fault can be searched out, found and cured 
by demurrer. If the Berliner Company is properly a party com- 
Pplainant, without question Johnson is entitled to the same priv- | 
ilege. If Eqmity, with its far reaching arm and comprehensive 
vision, stretches to the horizon, it would fail in its duty if it 
—- short of the last beacon. It is no adequate answer to 
say that the defendant may have done no wrong during the short 
time Johnson was in the saddle. °- During that period, brief as 

it: was, his position differed in no-respect from that occupied 

by the Berliner Company for a number of years. 

The defendant has undoubtedly invoked the aid of the demur- 
rers herein with propriety, but I cannot agree with him, that 
favorable action thereon by the court is fatal and final. The 
cases which he cites fall short of that conclusion. In Walker 
vs. Powers, 104 U. Bix 245, for example, it was decided that after 
the demurrer had been sustained by the court, the party without 
interest could be dismissed. upon proper motion. And so in 
House vs. Mullen, 22 Wall, 42, the decree in the Circuit Court 
had been for general dismissal. The Supreme Court says that 
if it had been dismissed without prejudice, or for misjoinder, or 
want of interest, the decree would have been affirmed; but, since 
it was absolute, the case was sent back, to be amended, if the 
parties so desired. 

Let the decree conform to this opinion. If the com- 


plainant wishes to amend, by striking out or adding, he can do 
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80 within twenty days. If he fails to do 80, let the 
bills pe dismissed with costs. 


; ¢ 
4 Horace Pettit, Esq., for complainants. 


GO. A. L. Massie,Ksq., for defendant. 
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AMERICAN GRAPHOPHONE COMPANY, ~~ 


In Equity, 
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At a Stated Term of the circuit 
dourt of the United States for the 
District of Gonnecticut, held in the 
Court Room thereof in the Post-office 
Building in the gity of Hartford, co 
this yl day of uv, 1902, 


- 


HON. JAMES P. PLATT, 
er UNITED STATES JUDGE, 


\VICTOR TALKING MACHINE CO., 
UNITED STATES GRAMOPHONE 00., and 
BERLINER GRAMOPHONE 60, 

: In Equity 1088, 
| vs, 


AMERICAN GRAPHOPHONE CO, 


oe ORDER. 
This cause coming on to be heard on October 22, | 
pose upon the Bill of complaint herein and the Demurrer thereto; 
loa Cc. A. L. Massie, Esq., appearing for the Demuirrer, and "| 
lnorace Pettit, Esq., appearing in opposition thereto, and oral | 
Saad and written briefs havi been submitted on each . 
side; and the court being fully advised in the premises,—— it 
is this day--- - c 

ORDERED that the Bill oe Complaint herein shall 
be dismissed within twenty days (20) from the date of the ent 
lo this order, with costs to defendant; provided, however, 
ors if complainant wishes to amend his Bill, by striking out 


or adding, he can do so within twenty dajis from the date of 


bes entry of this order, upen_pavnent—of pfefendant'seenia 
: Jfiue- P Flabs~ 


U. S. Judge, 


We hereby consent to the entry the foregoing | - 


order, Yubibele Atlee Hungry SIL LY. 


Solicitors for oplainants, | 


ae KC Can$ Solicitor for DESL a: 
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| _ CIRCUIT COURT OF THE UNITHD STATES 
a | District of Connecticut 3 
zo ! tt} - 
A 3 
i. | Br 2.t eee zs : BS 
In Equity No. 1088 
Berliner Patents No. 534,543 3 
—. a aes : 
Victor Talking Machine Company, United States 
}) | Gramophone ‘Company ‘and Berliner Gramophone ‘Company, 
a a ds ais Complainants, 
F | Se ae | 
American Gramophone Company, 
| 7 eR en cme | hice Defendants. 
f 
| AMENDMENT TO BILL OF COMPLAINT. 
| By cadence te etre: : 2t tne en i 
‘ | 
| “anid nis i and 7 
1 | . _in conformity with the decision of Honorable Judge 
‘| | Platt, filed October 24th, 1902, Sur Demurrer to the Bill, 
4: ‘ 
3 i 


sand in conformity with the decree duly entered thereon, 
granting the complainants leave to amend by striking out 


or adding, the complainants _ amend their Bill of Complaint 


sane eS 


in this” suit, “and the said Bill of hig Path is hereby 


= sts one * . 
amended: org eee. 
Be t# 2 » ie He iota S ie a Ps = ords Ror bey furthe Bae nears 
% 3 h ae Cope Say 5 wae SS 


ay = by era from ‘tnebvaption- line 6, page te 
the words "and Berliner Gramophone Company". = 


(2) ~ Insert line 5, page a5 the word "and" after 
“Victor Talking Machine Company*, 


“| 
i 
i 


fa . ~ <te P fr 2 tener en om opare 
‘ % : s¥ : . x ? $ = ise &é? , D ft ed 
Loi-# — ve aS 


f (3) : By adding, line 16, page 1, after the words 


"Hew Jersey" the word. and’ 


prey ts 
aw 7ys 


-* De 


(4) By striking out reine ride 20, “a2, #22 and 23, 
page 1, the following:= 
"and the Berliner Gramophone Company, a corporation duly 
organized and existing under the laws of the State of 
Virginia, having its principal office in the. City of _ 
Roanoke, State of Virginia". 
(5) Byystriking out the words. "your orator" from 
lines 7 and 8 of iia 66 


(6) By inserting after the words "Berliner Gramo- 
phone Company", in line 8 of paragraph 6, the words "a 
corporation duly organized and existing under the laws of 
the State of Virginia, having its principal office in the 
City of Roanoke, State of Virginia’. 


(7) By adding to paragraph 8, at the end thereof, 

the following:- 

"and all his rights and remedies for infringements of 
the said patent occurring during the period of the 


ownership of the said Eldridge R. Johnson of the said 
exclusive license and rights", 


(8) By striking from paragraph 9 the following 


words:= 
"and were at the time of the commission of the acts 
herein after complained of," 
(9) By changing the words "orator further shows", 


in line 1 of paragraph 10, to "orators further show", 


(10) By striking out from page 7, 3rd line from 
the bottom the words "the said Berliner", and inserting 


instead thereof the words "their predecessors in title", 


(11) By striking out from the signatutes on page 
11 the following:- 


"Berliner Gramophone Company 
by Thos. S. Parvin, Prest." 


Y iE TP, 


Solicitors for @ompldinants. 


hme. td, 


Of Counsel for Complainants. 


November 24 1902. 
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STIPULATION DISMISSING BILL 


OF COMPLAINT. 


HORACE PETTIT, 
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LAW OFFICES 
HorRaok PETTITT 
STEHPHEN GIRARD BUILDING 
Puxtapereera 


CIRCUIT COURT OF THE UNITED STATES 


District of Connecticut. 


— 


In Equity, No. 1088 
Patent No. 534,543. 


Victor Talking Machine Company and United States 


Gramophone Company, 
Complainants 


VS. 


American Graphophone Company, 
Defendant. 


STIPULATION DISMISSING BILL OF COMPLAINT. 


It is Stipulated and Agreed by and between counsel 
for the réspective parties that the above entitled cause be 
dismissed by consent of the parties, without prejudice, upon 


the payment by the complainants of the costs of the Clerk 


of the Court. ee 7 
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| UNITED STATES CIRCUIT COURT 


District of Connecticut. 


= 
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e oo - 
Suit on Patent No.534;543. 


' IN EQUITY:= 

‘ —= eet 

| : | 

q Victor Talking Machine Cor 
| | pany and United States . 


i Gramophone Company, 


a . ComplainantS 


American Graphophone 


Ee a fe 


i ee Se 
e ORDER DISMISSING BILL ‘OF 
COMPLAINT. es 
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CIRCUIT COURT OF THE UNITED STATES 


District of connecticut 


“In Equity, No.1088 | 
Patent No.534,5435, nat | 


ee 


5 
Victor Talking Machine Company and United States 


Gramophone Company, 


- 


Complainants, 
VSe,- ; 
Awe rican Graphophone Company, 
Defendant. 


ORDER” DISMISSING BILL OF COMPLAINT. 


_ And now to wit, this [4 day of March, 1904, 


the parties having consented thereto as per stipulation 


dated February. 25,1904, and filed herein, it is ORDERED thay 
the Bill of Complaint be dismissed,without orejuaiee: upon. 


the payment by the complainants of the costs of the clerk of 
the court. 
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